
Chapter Eight

Bankruptcy

I. Introduction

In some cases, it makes sense for farmers in financial difficulty to consider filing a bankruptcy
petition. This chapter provides a general discussion of bankruptcy, but it is only a brief over-
view and should not be used to answer specific questions. As much as any other topic discussed
in this book, bankruptcy requires the advice of an expert.1

II. The purpose of bankruptcy

Everyone agrees that whenever it is possible, debtors should repay money owed. It is also true,
however, that when someone is buried in debt and realistically cannot pay it all back, it is im-
portant to have a system that erases part of the debt, reorganizes the remaining debt, and gives
people caught in debt a chance to free themselves and continue productive lives. One of the pri-
mary purposes of bankruptcy, as the Supreme Court of the United States has explained, is to
“relieve the honest debtor from the weight of oppressive indebtedness” and give debtors a
“new opportunity in life . . . unhampered by the pressure and discouragement of pre-existing
debt.”2 The right to bankruptcy is guaranteed in the law and in fact is provided by the United
States Constitution.3

III. Planning for bankruptcy

For bankruptcy to work effectively, it is essential for farmers to think ahead and plan for it.
Deciding whether to use bankruptcy and, if so, which type of bankruptcy to use can be very
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1 Helpful sources for bankruptcies include: Phillip L. Kunkel’s Farm Legal Series through the Univer-
sity of Minnesota Extension that has fact sheets on bankruptcies, available at http://www.extension.
umn.edu/distribution/businessmanagement/DF7291.html; National Consumer Law Center,
CONSUMER BANKRUPTCY AND LAW PRACTICE (6th ed. 2000); Randy Rogers & Lawrence P. King,
COLLIER FARM BANKRUPTCY GUIDE (1999); Roger A. McEowen & Neil Harl, PRINCIPLES OF

AGRICULTURAL LAW, ch 5 (2001); Susan A. Schneider, The Family Farmer in Bankruptcy: Recent Devel-
opments in Chapter 12, 3 DRAKE J. AGRIC. L. 161 (1998); Randy Rogers, Current Developments in Agri-
cultural Bankruptcies and Insolvencies, 5 DRAKE J. AGRIC. L. 137 (2000); and David S. Yen, Bankruptcy
and the Low-Income Client, 34 CLEARINGHOUSE REV. 709 (Mar.-Apr. 2001).

2 Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934).
3 U.S. Const. Art. I, § 8, cl. 4.



complicated. In addition, for bankruptcy to work well, it is important for farmers to plan busi-
ness decisions well before filing bankruptcy, if possible.

A. Prefiling strategies

Many strategies for managing assets and debts before filing for bankruptcy are beneficial and
perfectly legal. For example, it is sometimes possible to arrange a farmer’s finances and assets to
maximize the exemptions available to the farmer.4 Some actions a farmer might take before fil-
ing for bankruptcy, however, are illegal and can both ruin the bankruptcy and subject the
farmer to possible criminal penalties.5 Unfortunately, recognizing the difference between legal
and illegal pre-bankruptcy planning strategies can be tricky.6 It is extremely important, there-
fore, for the farmer to get qualified expert advice well before filing for bankruptcy.

B. Last-minute filing

In some cases, a farmer may have no choice but to file for bankruptcy without much planning.
A filing may be needed to at least temporarily stop a repossession or foreclosure. In such a case,
it is possible to file a bankruptcy petition very quickly.7

IV. Two general types of bankruptcy — liquidation and reorganization

Two general types of bankruptcy are available to farmers: reorganization bankruptcy and liqui-
dation bankruptcy. The bankruptcy code provides for several specific types of bankruptcy—
commonly known as chapters. Chapters 7, 11, 12, and 13 are types of bankruptcy that may be
used by farmers. Chapter 12 reorganization bankruptcy was specifically designed for family
farmers.

A. Chapter 7 liquidation bankruptcy

Chapter 7 liquidation bankruptcies—sometimes called straight bankruptcies—are what come to
mind most often when people think of bankruptcy. In a Chapter 7 bankruptcy, the debtor’s non-
exempt assets are typically sold or distributed to creditors.8 (Asset exemptions are discussed be-
low.) The proceeds from this liquidation sale are used to pay the debtor’s creditors. Eventually,
the debtor receives a “discharge” of most of the rest of the debts, which means the debtor is no
longer legally required to pay the debts. Mortgages and other security interests, however, sur-
vive even after discharge. With careful pre-bankruptcy planning, farmers may be able to keep
significant assets and may even be able to continue a farming operation after a Chapter 7 bank-
ruptcy.

B. Reorganization bankruptcy

In a reorganization bankruptcy, the debtor proposes a plan to pay some or all of his or her
debts over a period of time. The plan is then carried out under court supervision. In a successful
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4 See National Consumer Law Center, at 67-68.
5 For example, some transfers can be defined as fraudulent. 11 U.S.C. §§ 548; 727(a)(2); 18 U.S.C. § 152.
6 See, for example, In re Curry, 160 B.R. 813 (Bankr. D. Minn. 1993), and In re Johnson, 880 F.2d 78 (8th

Cir. 1989).
7 See 11 U.S.C. § 301; Fed R. Bank. P. 1007(a)(1), (c), 3015; National Consumer Law Center, at 73-74.
8 11 U.S.C. §§ 701-728.



reorganization bankruptcy by a farmer, the farming operation continues. Farmer bankruptcy re-
organizations generally will be under either Chapter 12 or Chapter 11. A Chapter 13 bankruptcy
is also possible.

1. Chapter 13 wage-earner reorganization bankruptcy

Chapter 13 bankruptcy—which is sometimes called a wage-earner bankruptcy—is de-
signed for individuals.9 The debtor carries out a court-approved plan to make payments
on debts and agrees to commit all disposable income to repaying his or her creditors.
The plan must be the debtor’s best good faith effort to repay creditors. The plan also
should result in unsecured creditors receiving as much as if the debtor filed a Chapter 7
liquidation bankruptcy. Secured creditors should receive at least the value of their secu-
rity property. After the three- to five-year reorganization plan is completed, the debtor’s
remaining debts are discharged.

To qualify for Chapter 13 bankruptcy, the debtor must have regular income, his or her
unsecured debts must be less than $290,525, and his or her secured debts must be less
than $871,500.10 Although not designed with farmers in mind, Chapter 13 can sometimes
be the best bankruptcy option, especially for farmers with smaller operations or who for
some reason cannot qualify under Chapter 12.

2. Chapter 11 reorganization bankruptcy

Chapter 11 is a reorganization bankruptcy for businesses. The business continues to
operate and the debtor files a plan to reschedule the business’s debts over time.11 Chap-
ter 11 is the most complex and costly form of bankruptcy and, in some important ways,
is better suited to a large corporation than a family farm. In general, therefore, Chap-
ter 11 should only be used by family farmers when Chapter 12 is not available.

3. Chapter 12 farmer reorganization bankruptcy

Chapter 12 is a reorganization bankruptcy specifically for family farmers.12 To qualify
for a Chapter 12 bankruptcy, the debtor must be engaged in a farming operation and
must have a regular annual income that is stable enough to make the payments under
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9 11 U.S.C. §§ 1301-1330.
10 11 U.S.C. § 109(e). See also 66 Fed. Reg. 10,911 (2001).
11 11 U.S.C. §§ 1101-1146.
12 11 U.S.C. §§ 1201-1231. Originally enacted in 1986, Chapter 12 has been repeatedly extended by

Congress. See Susan A. Schneider, History of Chapter 12 bankruptcy: on again, off again, 18
AGRICULTURAL LAW UPDATE 9 (Aug. 2001). At the time this edition was written, Chapter 12 autho-
rization was extended through June 30, 2003. Pub. L. No. 107-377. Provisions to permanently autho-
rize Chapter 12 bankruptcies and to make certain changes to Chapter 12 eligibility requirements
were included in larger bankruptcy bills that were being considered by Congress at the time this
edition was written.



the plan.13 Further eligibility requirements for Chapter 12 bankruptcy are: (1) no more
than $1.5 million in total debt, (2) at least 80 percent of the debt arose out of the farming
operation, and (3) more than 50 percent of the debtor’s (and spouse’s) income came from
farming in the tax year preceding the bankruptcy.14

Because of the lower debt limits and other restrictions on who may use Chapter 13 and
the difficulties and expense of Chapter 11, Chapter 12 bankruptcy often provides the
best alternative for farmers who meet its eligibility requirements. This is especially true
given the significant leeway that Chapter 12 gives a farmer in dealing with secured cred-
itors.15 Even farmers who do not file a bankruptcy petition have found that having a
Chapter 12 bankruptcy as a fall-back option helps to encourage creditor negotiations.

In general, Chapter 12 allows a farmer to reorganize if the farmer can propose a plan to:
(1) pay secured creditors, over time, the value of their collateral plus interest; and (2) pay
unsecured creditors (including secured creditors to the extent that they are
undersecured) as much as they would receive if the farmer filed a Chapter 7 liquidation
bankruptcy. The reorganization plan must be the farmer’s best good faith effort to repay
creditors. In addition, it must provide that the unsecured creditors will be paid any ex-
cess income, above the farmer’s reasonable operating and living expenses, received by
the farmer during the term of the plan (three to five years). The goal—which often is
achievable—is to restructure the debts on farm assets and allow the farmer to keep as-
sets and continue farming.16

V. Important bankruptcy features

Several of the important features of a bankruptcy are described here.

A. The automatic stay — stopping creditor actions

Once a debtor files a bankruptcy petition, the debtor immediately gets the benefit of an auto-
matic stay of creditor actions.17 The automatic stay temporarily stops creditors from taking a
number of actions against the farmer to enforce debts. During an automatic stay, for example, a
creditor is prohibited from attempting to enforce a judgment, repossess property, enforce a lien,
or recover a debt. It is illegal for a creditor to violate the stay, and the stay remains in effect until
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13 11 U.S.C. §§ 109(f), 101(18)-(21). The definition of a family farmer is limited for bankruptcy pur-
poses. Farm corporations and partnerships are considered to be “family farmers” only if they meet
certain specific criteria, including the requirement that more than 50 percent of the stock or equity is
held by one family and their relatives and that family conducts the farming operation. 11 U.S.C.
§ 101(18)(A)-(B).

14 11 U.S.C. § 101(18).
15 11 U.S.C. §§ 1221, 1225; National Consumer Law Center, at 419-20, 466-74.
16 One study concluded that a very large percentage of Chapter 12 filers manage to keep their land

and continue farming and that the financial position of Chapter 12 filers tends to improve markedly
after filing. Chris Faiferlick & Neil E. Harl, Experience Shows Chapter 12 Works, AGRI FINANCE, Octo-
ber 1995, at 32.

17 11 U.S.C. § 362; National Consumer Law Center, at 113-52.



the bankruptcy case is closed or dismissed, a discharge is granted or denied, or the creditor gets
permission from the court to act.

For farmers acting at the last possible moment, an automatic stay may provide the only way to
prevent a foreclosure or other action.

B. Exemptions — the minimum that can be protected from unsecured creditors

As discussed in Chapter Five, Minnesota law exempts a number of a debtor’s possessions from
creditor actions to enforce unsecured debt. These exemptions also come into play in bankrupt-
cies. In a Chapter 7 bankruptcy, for example, exempt assets will not be taken or sold for the ben-
efit of unsecured creditors.18

The debtor in bankruptcy can choose from either the Minnesota exemptions (described in Chap-
ter Four) or the exemptions set out in federal law.19 Federal exemptions include the equity value
(up to certain limits) of a homestead, a motor vehicle, household goods, and other property, in-
cluding the implements and tools of the debtor’s trade.20 Federal exemptions tend to be far less
favorable to the debtor than Minnesota exemptions.21 In most cases, therefore, farmers choose
Minnesota exemptions.

In general, if a debtor has given a creditor a security interest in an item of property, the debtor
has waived the right to claim that property as exempt against the secured creditor. However,
sometimes a debtor can use bankruptcy “lien avoidance” provisions to reduce or remove a
creditor’s security interests.22

C. Discharge of unsecured debts

At the end of a successful bankruptcy, some unsecured debts will likely be discharged—which
means that the debtor will no longer legally be required to pay them.23 Not every type of unse-
cured debt owed by a debtor can be discharged in bankruptcy. For example, debts for child sup-
port or alimony, most student loans, and some taxes are not subject to discharge.24 These will
remain the debtor’s obligation even after the bankruptcy is complete.
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18 On exemptions, see National Consumer Law Center, at 153-204.
19 11 U.S.C. § 522(b); Minn. Stat. § 550.371, subd. 1; In re Stenzel, 301 F.3d 945, 947 (8th Cir. 2002).
20 11 U.S.C. § 522(d). In general, the fair market value is used to value federal exemptions. For further

information on the federal tools of the trade exemption, see Harrison M. Pittman, Husband and Wife
Farmers in Agricultural Bankruptcies: The “Tools of the Trade” Exemption, NATIONAL AGLAW CENTER

(Oct. 2002), available at http://www.nationalaglawcenter.org/publications/articles/pittman.pdf.
21 In October 1994, the maximum value of several federal exemptions was doubled. Pub. Law No.

103-394, § 108(a)-(d), 108 Stat. 4106, 4111-12 (1994) (codified at scattered sections of 11 U.S.C.). The
values of these exemptions are to be adjusted for inflation every three years. Pub. L. No. 103-394,
§ 108(e), 108 Stat. 4106, 4112 (1994) (codified at 11 U.S.C. § 104).

22 11 U.S.C. § 522(f)(2); National Consumer Law Center, at 173-204. For example, secured creditors will
generally be considered secured only to the extent of the fair market value of their collateral. The
balance of the debt will be unsecured.

23 11 U.S.C. §§ 524, 727; National Consumer Law Center, at 325-401.
24 11 U.S.C. § 523(a).



D. Voluntary payments and reaffirmation of debts

After a bankruptcy, some farmers may wish to make payments on debts that were discharged
in bankruptcy. There could be any number of reasons for someone to voluntarily pay dis-
charged debts, including a desire to keep a business relationship with a certain creditor. Volun-
tary payments to a creditor after the debt has been discharged are permitted. Such payments,
however, are never legally required.

It is a completely different matter, however, if a debtor “reaffirms” a debt.25 Reaffirmation is a
promise to pay a debt despite its discharge. Reaffirmation therefore eliminates the benefits of
the discharge. Voluntary payments do not necessarily mean a debt is reaffirmed.26 Reaffirma-
tion of debt should only be done in the most rare cases.

E. Effect on future credit

A bankruptcy generally can be listed in a debtor’s credit history for up to ten years.27 It there-
fore can affect a farmer’s future ability to get credit. However, farmers in substantial debt and in
default likely already have a poor credit rating even without a bankruptcy. In addition, some
potential creditors may be more willing to grant credit once the slate is wiped clean and they do
not have to compete with past creditors.

F. Income taxes

A number of different aspects of bankruptcy and pre-bankruptcy planning efforts can affect the
farmer’s income taxes. The tax implications of a bankruptcy are important and often compli-
cated. It is quite possible, for example, to lose much of the benefit of a bankruptcy due to taxes
owed. Chapter Nine of this book discusses taxes briefly, but it is extremely important to get ex-
pert, individualized tax advice before filing for bankruptcy.
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25 11 U.S.C. § 524(c); National Consumer Law Center, at 109-10, 386-90.
26 11 U.S.C. § 524(f).
27 15 U.S.C. § 1681c(a)(1).



Chapter Nine

Income Tax Considerations

I. Introduction

The tax implications of many debtor-creditor problems faced by farmers can be significant and
extremely complicated. If not planned correctly, for example, a farm bankruptcy or
non-bankruptcy workout can result in a financial disaster in which the farmer ends up with a
huge federal income tax liability. The tax code may be the most confusing part of the law, and it
changes quickly.1

This chapter briefly discusses some of the possible federal income tax issues that should be of
concern to farmers in financial difficulty. It does not even mention other significant problems,
such as state income taxes. This short chapter should therefore not be used to answer specific
questions about income tax problems. It is crucial for farmers to find expert advice when con-
fronted with the issues discussed in this chapter.

Consult an attorney to get tax advice on your specific situation.

II. Debt forgiveness can create a tax liability

Whenever a debt is reduced or canceled, there is a potential for tax liability. If a farmer works
out an agreement with a lender to reduce his or her debt, this will often result in an income tax
obligation for the farmer.
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1 The following sources are helpful in the area of farm taxation: Phillip L. Kunkel and Scott T. Larison,
Tax Considerations in Liquidations and Reorganizations, UNIVERSITY OF MINNESOTA EXTENSION (Jan.
2002) available at http://www.extension.umn.edu/distribution/businessmanagement/DF7300.html;
Phillip E. Harris, Self-Employment Tax for Farmers, 6 DRAKE J. AGRIC. L. 119 (2001); James D. Cox,
FARMING AND RANCHING–TAX ACCOUNTING (Tax Management, Inc. 1994); Charles Davenport,
FARM INCOME TAX MANUAL (LEXIS 1999); Neil E. Harl, AGRICULTURAL LAW (Matthew Bender &
Co. 1997); Gregory E. Stern, RESTRUCTURING FINANCIALLY TROUBLED BUSINESSES: TAX ASPECTS

(Tax Management, Inc. 1996); William Tatlock, DISCHARGE OF INDEBTEDNESS, BANKRUPTCY AND

INSOLVENCY (Tax Management, Inc. 1995); and Farm.Doc - University of Illinois at Ur-
bana-Champaign College of Agricultural, Consumer and Environmental Sciences: http://www.
farmdoc.uiuc.edu/legal/Taxation/overview.html.



A. General rule — debtor has income in amount of canceled debt

In general, cancellation of a debt results in taxable income to the debtor in the amount of debt
canceled.2 For example, if a farmer signs over a piece of property appraised at $65,000 in full
payment of a $73,000 debt, the farmer would likely have $8,000 in debt-cancellation income.

Computing the actual tax liability for a debt reduction or cancellation can be quite complicated.
For example, a debtor is not required to declare the income until the debt is actually canceled,
but the timing of the debt cancellation can be difficult to pinpoint.3

B. Exceptions to tax liability for debt cancellation

Despite the general rule, there are several circumstances in which the cancellation of debt does
not create taxable income.4 Some of the most common exceptions to the debt-cancellation in-
come rule are discussed here. Other exceptions may apply in some cases. Using any of the ex-
ceptions can be very complicated. Consult a tax expert regarding your specific circumstances.

1. Tax-deductible debt payments

No income is realized from the cancellation of a debt to the extent that payment of the
debt would have made the debtor eligible for a deduction.5

2. Some types of debt cancellation in bankruptcy

Some debt cancellation in bankruptcy may not be taxable as income.6

3. Insolvent debtor

If the debtor is technically “insolvent,” some discharge of debt might not be taxable. A
debtor is insolvent if his or her debts exceed the fair market value of his or her assets.7

When filing an income tax return, an insolvent debtor can generally exclude
debt-cancellation income from gross income up to the amount of his or her excess debts.8

Determining whether insolvency exists, however, can be more difficult than it first ap-
pears. Only assets against which the debtor’s creditors have claims are included in deter-
mining insolvency, because the cancellation of debt does not release those assets from
the creditors’ claims.9 Minnesota law controls which assets can be claimed by creditors.
Chapters Four and Five discuss creditors’ claims.
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2 26 U.S.C. § 61(a)(12).
3 See Stern, at A-1 to A-2. If there is more than one debtor, the tax implications can be even more com-

plicated. Other aspects of the debt cancellation can be equally complicated. See, for example, Stern,
at A-2 to A-6.

4 26 U.S.C. § 108.
5 26 U.S.C. § 108(e)(2).
6 26 U.S.C. § 108(a)(1)(A).
7 26 U.S.C. § 108(d)(3). This calculation is made based on the value of the debtor’s assets and liabilities

just prior to the cancellation.
8 26 U.S.C. § 108(a)(1)(B), (a)(3).
9 See Tatlock, at A-21 to A-22, Harl § 39.03[5], at 39-28 to 39-29.



4. Qualified farm indebtedness

Some debt cancellation might not be taxable as income if the debt is defined as “quali-
fied farm indebtedness.”10 This debt must have come directly from the farming opera-
tion, and at least 50 percent of the debtor’s total gross income for the previous three
years must have come from farming.

5. Qualified real property business indebtedness

Debtors that are not incorporated might not be taxed on the cancellation of “qualified
real property business indebtedness.”11 Qualified real property business indebtedness is
debt that is taken on in connection with real property used in a trade or business and is
secured by that property.12 Debts taken on after January 1, 1993, will only be considered
qualified real property business indebtedness if they were taken on for the purpose of
acquiring, constructing, or substantially improving real property.13

III. Sale or transfer of assets — including surrender of property to creditors
and foreclosures

The sale or transfer of property can create income and therefore have tax consequences.14 Differ-
ences in the method of a sale, such as the difference between selling real estate all at once or
through a contract for deed, can be important.

In addition, the general rule is that when a creditor takes property in satisfaction of a debt, the
transfer will be treated for tax purposes as if the debtor sold the property for the amount of debt
satisfied. This is true whether or not any cash changes hands and whether the debtor volun-
tarily surrenders the property or the creditor seizes it.
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10 26 U.S.C. § 108(a)(1)(C), (g)(2). The amount of the canceled debt excluded from income as qualified
farm indebtedness cannot exceed the sum of what are known as the debtor's adjusted “tax attrib-
utes” and the adjusted basis of the qualified property.

11 26 U.S.C. § 108(a)(1)(D), (c). Qualified real property business indebtedness does not include quali-
fied farm indebtedness. 26 U.S.C. § 108(c)(3).

12 26 U.S.C. § 108(c)(3).
13 26 U.S.C. § 108(c)(3)(B), (c)(4). The amount excluded from the debtor's gross income is generally

capped by the amount that the principal owing on the canceled debt exceeds the fair market value
of the property securing the debt. 26 U.S.C. § 108(c)(2)(A).

14 Gains or losses on property used in a business are generally governed by 26 U.S.C. § 1231.



IV. Taxes and bankruptcy

The tax consequences of filing for bankruptcy can vary greatly, depending on a number of fac-
tors—beginning with the type of bankruptcy filed.

A. Tax obligations in bankruptcy

In general, the act of voluntarily filing for bankruptcy creates a separate entity—called an “es-
tate”—that takes ownership of the debtor’s assets.15 When the estate sells property or when debt
is canceled, it may be that the estate and not the debtor will owe taxes on the income.16 How-
ever, sometimes income from the transfer or sale of property or cancellation of debt in bank-
ruptcy may still be taxable to the debtor.

A debtor using either Chapter 7 or 11 bankruptcy has the option of stopping the tax year on the
day the bankruptcy petition is filed and dividing the normal tax year into two separate parts.17

This can be an extremely important—and complicated—decision for farmers and should only
be made with advice from an experienced expert. Large tax liabilities can hang in the balance.

B. Relieving tax debts in bankruptcy

In some cases, taxes owed to a government entity can be discharged in bankruptcy as if they
were a debt owed to any other creditor.18 The extent to which this is possible depends on a
number of factors, including in some cases how long the taxes have been owed. As with all
other aspects of bankruptcy and taxation, however, farmers need to seek a qualified expert to
investigate these possibilities.

V. More information

For more information, call the Internal Revenue Service at 1-800-829-1040.

To order IRS forms and publications, call 1-800-829-3676. They are also available on the IRS web
site at www.irs.gov. IRS publications that might be helpful include:

� Pub. 225, Farmer’s Tax Guide
� Pub. 536, Net Operating Losses
� Pub. 544, Sales and Other Dispositions of Assets
� Pub. 908, Bankruptcy Tax Guide
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15 11 U.S.C. § 541(a). The debtor’s interest in certain exempt assets—such as a home, personal vehicle,
furnishings, and tools of his or her trade—are generally not taken into the bankruptcy estate. 11
U.S.C. § 522(b).

16 26 U.S.C. § 1398(c), (f)(1); 11 U.S.C. § 346(b)(1).
17 26 U.S.C. § 1398(a), (d).
18 26 U.S.C. § 523(a)(1).



Chapter Ten

Alternative Dispute Resolution (ADR)

I. Introduction

As of July 1, 1994, most civil lawsuits filed in Minnesota district courts are subject to an Alterna-
tive Dispute Resolution (ADR) requirement.1 Since 1998, the United States District Court for the
District of Minnesota has also imposed ADR requirements.2 ADR is intended to give both par-
ties a chance to resolve their dispute outside of the courtroom.3 ADR requirements are different
from, and in addition to, farmer-lender mediation (described in Chapter Seven). This chapter
briefly discusses the ADR requirements in Minnesota district courts.

II. Types of ADR

The legal description of various ADR processes is generally quite vague. The two most com-
monly used ADR methods are mediation and arbitration.4
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1 Minn. Gen. R. Prac. 114. This requirement is a result of an action by the Supreme Court of Minne-
sota and is authorized by Minn. Stat. § 484.76.

2 These requirements are authorized by 28 U.S.C. § 651(b) (the Alternative Dispute Act of 1998).
D.Minn. LR 16.5. For a general overview of ADR requirements in federal courts, see Caroline Harris
Crowne, The Alternative Dispute Resolution Act of 1998: Implementing a New Paradigm of Justice, 76
N.Y.U.L. REV. 1768 (2001). Within 45 days prior to trial, each federal civil case not exempted must go
through a mediated settlement conference before a magistrate judge. D.Minn. LR 16.5(a)(2). The
full-time magistrate judges constitute the panel of neutrals that are available to the parties. D.Minn.
LR 16.5(a)(3). At the discretion of the federal court, ADR before other persons may be conducted.
D.Minn. LR 16.5(b).

3 For further information on ADR, see the Advanced Dispute Resolution Institute at William Mitchell
College of Law, available at http://www.adrinstitute.org/.

4 Minn. Gen. R. Prac. 114.02(a). A number of other ADR methods are available under the Minnesota
requirement. These include: (1) Consensual Special Magistrate. The case is sent to a neutral who makes
a binding and appealable judgment. (2) Early Neutral Evaluation (ENE). Attorneys present the par-
ties’ core arguments to a neutral evaluator who assesses the case and helps narrow the dispute.
(3) Mediation-Arbitration. In this hybrid method, if there is an impasse in mediation, the parties can
arbitrate. (4) Mini-Trial. A mini-trial helps to define issues and get a realistic assessment for settle-
ment negotiations. The opinion of the neutral third party will be binding if the parties agree to this
beforehand. (5) Moderated Settlement Conference. The parties present their case before a panel of neu-
trals, which renders a non-binding advisory opinion. (6) Neutral Fact Finding. The neutral investi-
gates and analyzes the case and issues a non-binding report or recommendation. (7) Summary Jury
Trial. The case is presented to a mini-jury, which issues a non-binding advisory opinion. The parties
may also agree to create their own ADR process, so long as they explain that process to the court.



A. Mediation

In mediation, a neutral third party facilitates communication between the parties in an effort to
promote a settlement of the dispute. Mediators do not impose their own judgments on the is-
sues.

B. Arbitration

In arbitration, each party presents its position before a neutral third party.5 The neutral third
party then issues a decision, which may include an award. Arbitration is typically a binding
form of ADR. Under the Minnesota ADR requirement, however, the parties are free to proceed
to trial after arbitration unless they agree in advance that the arbitrator’s decision will be bind-
ing.6

III. When the ADR requirement is triggered

The Minnesota ADR requirement is triggered by the filing of a civil lawsuit.

A. Civil cases — including foreclosures, money judgments, and replevin actions

ADR is required only for civil cases.7 For the purposes of a farmer’s debtor-creditor relation-
ships, the ADR requirement is most likely to apply in three types of cases. First, it will apply in
any foreclosure by action. However, the ADR requirement will not apply in a foreclosure by ad-
vertisement. Foreclosures, including the differences between a foreclosure by action and a fore-
closure by advertisement, are explained in Chapter Three. Second, if a creditor seeks a money
judgment against a debtor in a court action, this triggers the ADR requirement. Money judg-
ments are explained in Chapter Five. Third, if a creditor uses a replevin action or another re-
lated action to take possession of a debtor’s property, this will also trigger the ADR
requirement.8 Creditor actions to take possession of debtor property are discussed in Chapter
Four.

Some civil cases do not require ADR. The most important of these exceptions are cases filed in
conciliation court and eviction actions.9 An eviction action is most often used by landowners to
remove people—such as former tenants—who do not have a legal right to be on the land.
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5 Minn. Gen. R. Prac. 114.02(a)(1), 114.09.
6 Minn. Gen. R. Prac. 114.02(a)(1).
7 Minn. Stat. § 484.76; Minn. Gen. R. Prac. 111.01, 114.01; see also McFarland and Keppel, MINNESOTA

CIVIL PRACTICE, § 434 (3d ed. 1999).
8 In some cases, it may be possible for the creditor to take possession of the debtor’s property before

the ADR process is completed.
9 A number of other types of civil cases, including guardianship cases, civil commitments, harass-

ment restraining orders, and juvenile cases are also excluded. Minn. Stat. § 484.76; Minn. Gen. R.
Prac. 111.01.



B. Triggered by actual filing of the civil action

ADR is required only when a civil case is filed with the court.10 It is the actual filing of a lawsuit
that is important. Letters threatening a lawsuit, or even the service of legal papers to another
party, do not trigger the ADR requirement.

C. A judge can excuse the parties from ADR

Although the use of ADR will normally be required for qualifying civil cases, judges have the
ability to excuse parties from the requirement.11 A judge can determine that ADR is “inappro-
priate” for a particular case.12 There is no real explanation of when ADR may or may not be ap-
propriate.

IV. How ADR works

Detailed information about Minnesota’s ADR requirement can be found in the Minnesota Gen-
eral Rules of Practice for the District Courts.13 A general overview of the process is given here.

A. Selecting the ADR process and neutral

After a case has been filed, the court will provide the parties with information about ADR pro-
cesses and a list of neutrals who provide ADR services in the county.14 Generally, the parties in
the lawsuit select one of the ADR processes available and decide on a schedule.15 In addition,
the parties select a third-party neutral to conduct the ADR process.16 If the parties cannot agree
on an ADR process or timing, or are unable to pick a neutral, the court will either pick the ADR
method and neutral or refuse to order ADR at all.17

B. ADR proceedings

The neutral will schedule the ADR process for the parties.18 The ADR proceedings will typically
be closed to the public unless all of the parties agree otherwise.19 The Minnesota General Rules
of Practice set out some detailed guidance for arbitration proceedings, including a list of arbitra-
tor powers and procedures for taking evidence.20 For other forms of ADR and for arbitration is-
sues not addressed in the rules, the neutral is responsible for formulating the process.21
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10 Minn. Stat. § 484.76; Minn. Gen. R. Prac. 111.01, 114.01; see also McFarland and Keppel, MINNESOTA

CIVIL PRACTICE, § 434 (3d ed. 1999).
11 Minn. Stat. § 484.76, subd. 1.
12 Minn. Gen. R. Prac. 114.04(c).
13 These rules should be available from any district court and can be found on the Internet at

http://www.courts.state.mn.us/rules/crt_rules.html.
14 Minn. Gen. R. Prac. 114.03(a).
15 Minn. Gen. R. Prac. 114.04.
16 Minn. Gen. R. Prac. 114.05. Neutrals must have completed training and education requirements.

Minn. Gen. R. Prac. 114.02(b), 114.13.
17 Minn. Gen. R. Prac. 114.04(b), 114.05(a).
18 Minn. Gen. R. Prac. 114.06(b).
19 Minn. Gen. R. Prac. 114.07(a).
20 Minn. Gen. R. Prac. 114.09.
21 See Minn. Gen. R. Prac. 114.09, Implementation Committee Comments (1993).



C. When ADR is complete

If the parties resolve their dispute through ADR, the underlying lawsuit will be dismissed. If
the parties do not resolve their dispute through ADR, the neutral will report the lack of agree-
ment to the court and the case will proceed.22

The ADR processes required for Minnesota civil lawsuits are non-binding.23 The parties may
agree to be bound by the decision of a neutral or ADR jury, but they cannot be required to do
so. For arbitrations, however, a party who disagrees with the arbitrator’s decision must file a re-
quest for trial within 20 days after the arbitrator’s decision is filed with the court.24 If the request
for trial is not filed within 20 days, the arbitrator’s decision will be binding.

D. Confidentiality of the ADR process

In general, statements made and evidence submitted in an ADR process will be confidential and
cannot be used in later proceedings, including a trial.25 This rule is specifically aimed at ADR
processes that are intended to result in the compromise and settlement of the case. If the ADR
process is binding, or if an arbitration decision becomes binding due to the parties’ failure to re-
quest a trial within 20 days, evidence from the ADR process may be submitted in later proceed-
ings.26

V. Paying for ADR

The parties involved in ADR must pay for its costs.27 The parties and the third-party neutral to-
gether decide on the proper fee.28 The law generally assumes that the two parties will split the
cost of the ADR process, although the parties may agree to a different arrangement.29 If the two
parties cannot agree on a way to divide up the costs of ADR, the court has the power to “deter-
mine a final and equitable allocation of the costs.”30
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22 Minn. Gen. R. Prac. 114.10(d)(1).
23 Minn. Stat. § 484.76.
24 Minn. Gen. R. Prac. 114.09(d)(2), (e).
25 Minn. Gen. R. Prac. 114.08. Neutrals may not be required to testify about ADR proceedings. Minn.

Stat. § 595.02, subd. 1a, states that: “No person presiding at any alternative dispute resolution pro-
ceeding established pursuant to law, court rule, or by an agreement to mediate, shall be competent
to testify, in any subsequent civil proceeding or administrative hearing, as to any statement, con-
duct, decision, or ruling, occurring at or in conjunction with the prior proceeding, except as to any
statement or conduct that could: (1) constitute a crime; (2) give rise to disqualification proceedings
under the rules of professional conduct for attorneys; or (3) constitute professional misconduct.”
This also applies in Minnesota federal court ADR where no “confidential dispute resolution com-
munication” may be used outside the ADR proceeding without the consent of the party that made
the communication. D.Minn. LR 16.5(c).

26 Minn. Gen. R. Prac. 114.08(c). Sworn testimony from a summary jury trial may also be used in later
proceedings. Minn. Gen. R. Prac. 114.08(d).

27 Minn. Gen. R. Prac. 114.11. The statute creating the ADR requirement requires that there be an “eq-
uitable means of payment of fees and expenses” for the use of ADR. Minn. Stat. § 484.76, subd. 1.

28 Minn. Gen. R. Prac. 114.11(a).
29 Minn. Gen. R. Prac. 114.11(b).
30 Minn. Gen. R. Prac. 114.11(b).



The Minnesota Supreme Court’s Implementation Committee for ADR, whose views are not le-
gally binding, has taken the position that parties with limited financial resources “should not be
denied access to ADR because of an inability to pay for a neutral” and that judges and ADR
providers “should consider the financial abilities of all parties and accommodate those who are
not able to share equally in costs.”31

VI. ADR and farmer-lender mediation

ADR requirements for civil lawsuits are completely separate from the farmer-lender mediation
requirements discussed in Chapter Seven. Participation in farmer-lender mediation does not au-
tomatically satisfy the ADR requirements for civil cases. If a farmer has participated in
farmer-lender mediation on a particular issue and the dispute is later brought to court, the
judge may decide that ADR on the same issue is not necessary—but this conclusion is not re-
quired. It is also possible that one set of issues could be discussed during farmer-lender media-
tion—such as the possibilities for restructuring the debt—and a completely different set of
problems could be addressed concerning the same debt by ADR. For example, ADR could ad-
dress the validity of the mortgage or the amount of debt that was actually secured. Or a judge
could waive the ADR requirement when a creditor seeks to foreclose by action but later require
ADR if the creditor seeks a deficiency judgment on the same debt.

As discussed in Chapter Seven, since 1998, mediation services under the Farmer-Lender Media-
tion Act have been available as a form of voluntary ADR to resolve disputes in rural areas that
are not subject to mandatory farmer-lender mediation.32 Although the voluntary ADR process
under the Farmer-Lender Mediation Program is not specifically identified as a possible neutral
for the ADR requirement in civil cases, it is likely that this process would satisfy the ADR re-
quirement if the parties choose to use it.
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31 Minn. Gen. R. Prac. 114.11, Implementation Committee Comments (1993).
32 Minn. Stat. § 583.311. The statute states that: “The administrator shall establish procedures and mea-

sures to ensure maximum use of alternative dispute resolution under this chapter for disputes in ru-
ral areas. Referrals may be accepted from courts, state agencies, local units of government, or any
party to a dispute involving rural land, regulation, rural individuals, businesses, or property, or any
matter affecting rural quality of life. The legislature encourages state and federal agencies and gov-
ernmental subdivisions to use the services provided by the administrator under this chapter and to
cooperate fully when matters under this jurisdiction are subjected to alternative dispute resolution
methods. The administrator may set fees for participation in voluntary procedures to pay all or part
of the costs of providing such services.”
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Chapter Eleven

Scam Artists Targeting Farmers

For years, a number of unscrupulous scam artists have targeted financially distressed family
farmers for fraudulent credit schemes of one sort or another.

In one common scam, con artists promise to find farm loans at very low interest rates with no
questions asked—but the farmer must pay a large fee up front.1 Then the loan money never co-
mes, and there is no refund of the fee. While there are completely legitimate loan finders, large
up-front fees should serve as a warning sign for farmers. As government credit programs be-
come less available, these types of frauds seem likely to appear more often. Anyone with a
doubt about such an offer can contact the Minnesota Attorney General’s office to find out if the
group offering to find the loan is legitimate.

Another scam includes the promise of a lawsuit on behalf of farmer borrowers.2 One group
traveled through the upper Midwest, including Minnesota, allegedly promising a gigantic
money award—and the return of land lost by farmers to foreclosure—from a class action law-
suit filed in Colorado. The catch was that farmers had to pay several hundred dollars up front
to get in on the award. The group mixed this effort with extreme right-wing political views.
They claimed, for example, that much federal government activity has been illegal since the
1930s when the government went off the gold standard and that the monetary system has been
unconstitutional since then. Even after the case was thrown out of court, the group continued to
claim that it had won a multi-billion-dollar judgment. Unfortunately, hundreds of farmers were
tricked into contributing at least $300 each. Several people associated with the group have been
charged with various crimes, and at least one has already pled guilty.

It is not hard to see why such a group can be successful. It can be easy to imagine that a single
lawsuit can solve everything, especially when farmers feel that they have been treated unfairly.
Courts, after all, do unexpected things all the time, and in fact some large lawsuits have bene-
fited struggling farmers. In addition, offbeat and out-of-the-mainstream political views have a

Chapter Eleven

Scam Artists Targeting Farmers 233

1 Paul Adams, Scams Targeting Farmers Desperate for Financial Help, AGRI NEWS, Sept. 30, 1993, at A1;
see also State ex rel. Stenberg v. American Midlands, 509 N.W. 2d 633 (Neb. 1994). This type of fraud
was also common in the 1980s. Mary Nelson & Michael Vadnie, Loan Fraud Felons: Who They Are and
How They Operate, FARM FUTURES, May 1994, at 24.

2 Jack Hovelson, Farm Suit Scam Still Operating, Campbell Warns, THE DES MOINES REGISTER, Mar. 15,
1994; Charges Filed Against Sixteen People in Finance Swindle, IOWA FARMER TODAY, Feb. 19, 1994, at
19; Barry Meier, The Lion King of the Lien, N.Y. TIMES, June 29, 1995, at C1; United States v. Ensminger,
174 F.3d 1143 (10th Cir. 1999); Farmers & Stockmens Bank v. Stafford, 738 P.2d 60 (Colo. Ct. App. 1987).



long and important history in the United States, and individuals and groups have every right to
push for changes in the country’s laws. However, promises of a very large court award based
on government conspiracies should make farmers very cautious. Before contributing money to
such an effort, it is important to check out the group or lawyers making the promises.

The latest scams involve the use of email fraud with deceptive offers that promise the recipient
large cash prizes for simply responding to an email.3

Farmers who think they have been the victim of a scam or who want to learn more about how
to protect themselves may call the Minnesota Attorney General’s Office at 651-296-3353 or
1-800-657-3787. Further information is available at http://www.ag.state.mn.us/consumer.4
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3 See NDSU Extension, National Consumers League warns of e-mail fraud, TRI-STATE NEIGHBOR, June 28,
2002, at 2B. The National Consumers League web sites provides further information at:
http://www.natlconsumersleague.org or http://www.fraud.org. Farmers can also contact them at
1-800-876-7060.

4 The Minnesota Attorney General’s Office has a fact sheet entitled “Disaster Information” that dis-
cusses scams related to disaster recovery, especially those aimed at farmers. The fact sheet is avail-
able at http://www.ag.state.mn.us/pdf/Disaster%20Information.pdf.




